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[1] This is an appeal against an administrative sanction imposed by the 

respondent, the Financial Intelligence Centre, on 21 June 2018, on the 

appellant, Hyde Park Auto (Pty) Ltd trading as Sandton Auto, in terms of sec 

45C(3)(c) of the Financial Intelligence Centre Act 38 of 2001. (The Act was 

amended by the Financial Sector Regulation Act 9 of 2017 with effect from 1 

April 2018, and this decision is under the Act as so amended.) 

THE STATUTORY SETTING 

[2] Section 45C(1)(a) provides, inter alia, that the Centre may impose an 

administrative sanction on any person to whom this Act applies when satisfied 

on available facts and information that the institution or person has failed to 

comply with a provision of the Act. The Centre has to follow a prescribed 

process but since this appeal does not relate to failure of due process, the detail 

is not referred to. 

[3] The possible administrative sanctions are: (a) a caution not to repeat the 

conduct which led to the non-compliance; (b) a reprimand; (c) a directive to take 

remedial action or to make specific arrangements; (d) the restriction or 

suspension of certain specified business activities; or (e) a financial penalty not 

exceeding R10 million in respect of natural persons and R50 million in respect 

of any legal person. 

[4] A party may appeal to the appeal board against a decision of the Centre 

imposing an administrative sanction. The appeal board was established by sec 

45E, but the members of the Financial Sector Tribunal established in terms 

of sec 219 of the Financial Sector Regulation Act, and appointed in terms of sec 

220 of that Act, are  since 1 April 2018 the members of the appeal board. The 
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appeal board may (a) confirm, set aside or vary the relevant decision of the 

Centre; or (b) refer a matter back for consideration or reconsideration by the 

Centre in accordance with the directions of the appeal board (sec 45D(7)). 

[5] Importantly, an appeal is now decided on the written evidence, factual 

information and documentation submitted to the Centre before the decision 

which is subject to the appeal was taken unless permission was sought and 

granted to submit further evidence, which did not happen in this case (sec 

45D(1) to (3A)). 

NATURE OF APPEAL 

[6] The test to be applied in an appeal against the imposition of an administrative 

sanction may differ depending on the nature of the appeal. There is, first, the 

question whether the appellant was ‘guilty’ of the transgression alleged, for 

instance, whether the appellant had failed to comply with a provision of the Act 

(sec 45C(1)). Once that has been established, the second issue is whether the 

formalities were complied with before the sanction was imposed (sec 45C(5) 

and (6)). Both are factual enquiries which must be dealt with as an appeal of 

fact would otherwise have been dealt with.   

[7] The third possibility concerns the nature and scope of the administrative 

sanction. Such an appeal (as the present) is an appeal against the exercise of 

a discretion exercised in the light of the requirements listed in sec 45C(2).  In 

this regard the judgment in Federal Mogul Aftermarket SA (Pty) Ltd v 

Competition Commission and another, 2005 (6) BCLR 613 (Competition AC) is 

apposite where it was said that the payment of an administrative penalty can 

never be equated to the imposition of a fine by a criminal court. The proceedings 
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of a tribunal, which eventually lead to the imposition of the administrative 

penalty, are civil and not criminal in nature.  

The Court added:  

‘This court does not enjoy an unfettered discretion to interfere with the 

Tribunal’s assessment and imposition of an administrative penalty. Even if we 

decided that a different penalty was appropriate, we are not merely at large to 

substitute our finding for that of the Tribunal. This approach is consistent with 

the general principle that in an appeal against the exercise of its discretion by 

a court or a statutory body, the court on appeal has limited power to interfere. 

It can only do so on certain well-recognised grounds, namely, where the court a 

quo/exercised its discretion capriciously, or upon a wrong principle, or where it 

has not brought its unbiased judgment to bear on the question or where it has 

not acted for substantial reasons. See – Vassen v Law Society of the Cape of 

Good Hope  1998 (4) SA 532 (SCA) at 537D–F; Jasat v Natal Law 

Society 2000 (3) SA 44 (SCA) at 51E–G; Law Society of the Cape of Good 

Hope v Budricks  2003 (2) SA 11 (SCA) paragraph [2] and Thuketana v Health 

Professions Council of South Africa  2003 (2) SA 628 (T) at 642F–G.’ 

[8] Absent a finding that the tribunal exercised its mind capriciously, or upon a 

wrong principle or that it failed to bring an unbiased judgment to bear on the 

question of an appropriate penalty, the test, the Court said, was whether the 

sanction was ‘excessive or startlingly inappropriate’.  

(One could add to the list the following: Ex parte 

Neethling 1951 (4) SA 331 (A); Mabaso v Law Society, Northern 

Provinces 2005 (2) SA 117 (CC); and Giddey NO v JC Barnard and 

Partners 2007 (5) SA 525 (CC).) 
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[9] The sanctions imposed on the appellant were, first, a reprimand for failing to 

register timeously with the Centre in terms of sec 43B(1) of the Act, read with 

Regulation 27A(1) of the Money Laundering and Terrorist Financing Control 

Regulations; second, a monetary penalty of R5 244 758.00 of which 

R3 944 758.00 was suspended for three years which means that R1 300 000 

was immediately payable for a failure on 242 counts to comply with sec 28 of 

the Act read with Regulations 22B and 24(4) relating to the non-filing of cash 

threshold reports; and, last, a caution not to repeat the conduct that led to the 

non-compliance.  

[10] The appeal was lodged against the first two sanctions and not the third, but also 

against a request by the respondent that the appellant should reconsider its 

refusal to report a series of ‘suspicious and unusual’ transactions, as well as 

the respondent’s notification that the decision would be made public because 

there were no exceptional circumstances justifying confidentiality of the 

sanction. The appellant did not persist with these aspects on appeal since 

administrative acts are not appealable decisions. Appeals are only permitted 

against administrative sanctions. 

THE REGISTRATION SANCTION 

[11] The facts are uncontentious. The appellant registered as a reporting institution 

on 24 January 2014, two years and nine months late. It was consequently 

subject to an administrative sanction. 

[12] The Centre uses a guideline for imposing sanctions. The guideline differs from 

the ones that were the subject to criticism in decisions of the appeal board 

because it now provides for a baseline – and not an inflexible tariff - and the 
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guideline takes account of the degree of fault. In other words, since the 

guideline is merely a guideline and not a tariff.  It is a useful tool to ensure more 

or less equal treatment of those who are subject to a sanction having failed to 

comply with registration or reporting obligations. 

[13] In the case of late registration, the baseline sanction is payment of R5 000.00 

in the event of negligent non-compliance, i.e., where the party had no 

knowledge of the obligation to register. 

[14] The Centre found that there was no evidence that the appellant had prior 

knowledge of the registration requirement but was nevertheless negligent. The 

appellant submits that this is irrational and that once  it is found that a party was 

unaware of the obligation it could not have been negligent. 

[15] This board has previously held that the failure of a dealer not to acquaint itself 

with the duties under the Act amounts to negligence, and we have no reason 

to disagree with that approach. The argument that the omission was due to the 

lack of oversight by the Centre and therefore provides some or other 

justification or excuse , has likewise been rejected before, and we agree. We 

also reject the argument that the imposition of the sanction in 2018 in 

connection with something that should have been done in 2011 and was 

rectified in 2014 is in some or other sense irrational because of the lapse of 

time.  There is no evidence that the Centre knew, before its inspection on 9 

February 2017, that the registration had been late. 

[16] The argument regarding negligence is misdirected. Fault or blameworthiness is 

not a requirement for the imposition of a sanction – transgression is the 

statutory jurisdictional fact. The degree of blameworthiness is a factor which 
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may be taken into account in determining what an appropriate sanction would 

be in the special circumstances of the case.  

[17] In any event, the Centre did not impose the baseline sanction of R5 000.00 

(which requires negligence) but issued a reprimand. There is no ‘lesser’ 

sanction that could have been imposed in this case – a caution not to repeat 

would not have made any sense. 

[18] The Centre is obviously not obliged to impose an administrative sanction on a 

party who has failed to comply with a duty under the Act and the ultimate 

argument under this heading was that the decision to impose any sanction in 

respect of this infringement was capricious and irrational. The argument is 

based on the following premises namely that the registration requirement for 

motor dealers is something that one would not likely have expected in 

legislation which is primarily directed at the financial sector rather than to 

specific retail sectors. Realising this, and taking into account the large number 

of motor dealers in the country, the Centre introduced a grace period for late 

registrations. It decided that it would not impose a sanction for late registrations 

during the period 2011 to 2014. On the face of it, the appellant registered during 

the grace period but the Centre nevertheless imposed the sanction.  

[19] The Centre justifies this unequal treatment on the basis that the moratorium 

applied only to those who were inspected (and caught) by the Centre during the 

grace period but not to those who rectified matters on their own accord during  

that period without having been caught. In spite of the spirited argument in 

defence of this distinction, we fail to understand the logic and hold that the 
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Centre acted irrationally in exercising its discretion to impose any sanction on 

the appellant under the circumstances, and the sanction is to be set aside. 

CASH THRESHOLD REPORTS 

[20] The financial penalty was imposed for the failure of the appellant to have 

reported or timeously reported 242 reportable cash transactions. The value of 

the transactions involved was R26 223 790.86. According to the respondent’s 

criteria, the baseline penalty in the case of gross negligence namely where the 

party had prior knowledge of its compliance obligations, is 20% of the value of 

the transactions involved.  

[21] Although the respondent found that the appellant fell within the guideline and 

therefore imposed a penalty of 20% of the value of the transactions, it 

suspended the greater part with the result that the amount that had to be paid 

immediately amounted to but 5% of the value of the transactions. If the 

respondent had found negligence only (on the same basis as discussed earlier, 

namely lack of knowledge of the compliance obligation) the guideline indicates 

a baseline penalty of 10%. 

[22] The appellant knew on the day it registered, namely 24 January 2014, that it 

had a duty to report certain cash transactions and it knew that it had to report 

historical cash transactions. This is apparent from transaction no 197: the 

transaction took place on 25 July 2013 and was reported on 24 January 2014. 

Other ‘old’ transactions were also reported on that day, namely 201, 202 (but 

not 203, which was for a significantly large amount), 204-207, 210, 213, 214 

and 217. 
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[23] However, other transactions later in 2014 and 2015, were only reported once 

the appellant was informed of the intended inspection on 8 February 2017 by 

the respondent (see, for instance, the spate of reports of transactions 1 to 35; 

there are many others).  

[24] That the appellant was aware of its duty to report and as appears from the fact 

that during 2016 it occasionally reported cash transaction (e.g. 37, 48, 50 to 

53). 

[25] This justifies the respondent’s rejection of the appellant’s defence that it did not 

report the cash transactions because it believed that notification was not 

required because the cash deposits were made by the client directly into its 

bank account and not at its premises. Consequently the appellant’s argument 

in its different forms remains that it had not been guilty of gross negligence.  In 

fact, a case could be made that the moral blameworthiness was higher.  

[26] The appellant has no excuse for not having reported all the other pre-

registration transactions soon after registration, and the submission that those 

transactions were concluded during the grace period and should consequently 

be discounted holds no water. 

[27] In its response to the notice by the respondent of its intention to impose an 

administrative penalty, the appellant raised the issue of the low profit margin in 

the industry, and that the imposition of the penalty would have an adverse effect 

on its business. This appeal board has in the past dealt with this argument in 

the matter of Berman1, and held that affordability is not a factor to be considered 

                                                                        
1  Michael Berman v The Financial Services Board, Financial Services Appeal Board, 17 February 

2009. 
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in the imposition of an administrative penalty because one is not concerned 

with a fine in a criminal case.  

[28] Nevertheless, the respondent took cognisance of the appellant’s financial 

position and the possible adverse repercussions of the intended financial 

penalty as a mitigating factor together with the other ‘mitigating’ factors raised 

in the appellant’s mentioned response and as a consequence, its initial intention 

of imposing 20% was changed to provide for a suspension of three-quarters of 

the sanction thereby effectively imposing 5% on the value of the transactions. 

[29] Counsel submitted that the purpose of an administrative penalty is deterrence 

and that this penalty is unnecessarily harsh considering that object. There are 

a number of related decisions that refer to the importance of deterrence but it 

is questionable whether a debatable concept relevant to criminal sentencing 

could be applied without more to an administrative penalty.  

[30] However, deterrence has two sides: deterring the ‘accused’ and deterring 

others. The motor trade, especially the trade in luxury vehicles (which, if regard 

is had to the cash amounts paid for some vehicles, is the business of the 

appellants) is a very convenient vehicle for money laundering. It is not that easy 

to launder large amounts through the local grocery store, for instance. It is 

therefore necessary to send a strong message to the industry that a failure to 

report may have serious financial consequences. 

[31] In affidavits filed in the appeal proceedings, the appellant alleged that its reports 

had been rejected by the Centre for technical reasons and that this should have 

served as a mitigating or exculpating circumstance. The problem is that this 

justification was not raised before the decision on appeal and cannot be 
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considered. Apart from the that, the submission and evidence cannot be 

reconciled with the main defence, namely that the appellant did not know that 

it had to report the cash transactions. Why then would it have bothered to do 

so? 

[32] It is necessary to revert to the old transactions which were reported on the day 

when the appellant became aware of the reporting duty; 197, 201, 202, 204-

207, 210, 213, 214 and 217. The value of these transactions is R2 075 000. If 

the respondent had been consistent in applying its guideline, as it says it was, 

this amount would have been subject to a 10% penalty while the balance of 

R24 148 790 would have been subject to the 20% levy giving a total of 

R5 037 258 instead of R5 452 258. Although the imposition of a penalty should 

not be a purely arithmetic exercise it is reasonable to assume that if the 

respondent had applied its mind to this distinction, it would have imposed the 

lesser of the two amounts, and the appeal should accordingly succeed to that 

extent. 

[33] We therefore concluded that the penalty should be reduced by some R42 000. 

Apart from that, we cannot find that the respondent exercised its discretion 

capriciously, or upon a wrong principle or that it failed to bring an unbiased 

judgment to bear on the question of an appropriate penalty  or that the sanction 

was excessive or startlingly inappropriate. 

ORDER 

1. The appeal is upheld to the extent only that (a) the reprimand for failing to 

register timeously is set aside and (b) the administrative penalty in respect of 

the failure to report cash threshold transactions is reduced to R5 037 258.  
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2. The balance of the sanction stands, including the immediate payment of 

R1 300 000 plus interest, and the suspension of the balance for three years as 

from the date of the respondent’s decision. 

 

Dated 1 March 2019 and signed at Pretoria on behalf of the Appeal Board 

 

LTC HARMS (Chair) 

 

 

 

 

 




